If the trial court believes a fair trial is rendered impossible by the misconduct and, consequently, orders a mistrial, an accused may shelter himself with a double jeopardy plea. If no mistrial is declared, the accused may profit in court from the damage inflicted on the Government's case. This result not only mimics precedent but flaunts general principles of justice. Furthermore, the danger of encouraging attempts by counsel to provoke courts by purposeful misconduct into ordering mistrials and thereby to avail their clients of the double jeopardy plea cannot be discounted.
No doubt the district court's object was to curb arbitrary declarations of mistrials by trial courts. The court indicated its belief that the misconduct was minor. 36 But misconduct affecting the fairness of trial is hardly minor. Public interest in a fair trial, not misconduct, should remain the paramount issue.
BLOOD-TEST RESULTS AS CONCLUSIVE PROOF OF NON-PATERNITY
Disputed paternity proceedings have long presented a difficult problem because of the absence of reliable testimony and the inherent sympathy of jurors toward the unwed mother and her child. Today, both of these conditions may be counteracted by the use of a scientific process known as blood grouping, which in certain cases positively excludes paternity. The value of this test was recently recognized by a New York court in Clark v.
Rysedorph' where an exclusion of fatherhood reported by three physicians was held to be conclusive of the paternity issue.
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Blood grouping is based upon the theory that certain identifiable properties of the blood are inherited by a child from its parents in accordance with Mendel's Law. By the presence or absence of these properties in the blood of a child, situations may be established which exclude certain persons as the putative father.
3 For example, if the mother of a child has group B blood, the child group A, and the alleged father group B, an exclusion is established, since one of the parents must have had the A property to transmit to the child. However, because many persons have the same type of blood, a result showing that the alleged father has a type consistent with fatherhood is generally of no probative value. In the above example, if the blood of the alleged father were of group A, he could be the father, but so could any other person of this same blood group. 3. There are three systems of blood grouping: A-B, M-N, and Rh-hr. The A-B test has four groups; the M-N, three; the Rh-hr, eight that have been subject to confirmation. Using all three systems with their various types and exclusion possibilities, about 55 of every 100 men who are not the father will be excluded by the test. The principle of blood grouping tests is accepted today among scientists without question.
5 Disease, medication, and age do not affect the blood group and type of an individual, as this is determined shortly after birth and remains constant throughout life.
While the theory is beyond .question, there is chance of error in the actual testing of the blood. The person performing the -test must be an expert in the field 6 as this will minimize the sources of error that may invalidate the test. 7 To make the chance of error negligible tests should be conducted independently at two or three different laboratories.
The results of various scientific tests have been accepted as valid and are admitted in evidence. 8 No matter how sound the theory of any of these tests, they are all subject to human error in practice. Based upon the least likelihood of error in procedure, the blood grouping test is rated second only to fingerprinting. This is borne out by the practice of relying on these tests for transfusion purposes where a wrong result could cause the death of the patient. Theoretically, there could be exceptions to the theory caused by mutations but this could occur only once in 50,000 to 100,000 times.
6. Schatkin feels that the physician chosen must be one who devotes his full time to the field of serology. SCHATKIN, op. cit. supra note 4, at 336. Boyd points out that the person need not be a physician but must have training and experience in the field (which an ordinary physician may not have). Boyd, supra note 4.
7. These errors are traceable to an appearance of agglutination without a real clumping (this may be prevented by use of a microscope or a salt solution that allows only true clumping) ; use of a weak serum (sera should be tested against blood of a person of known group) ; and testing blood before it has fully developed (the test is accurate if made six months after birth). 586 (1943) . 10. Neither should it be compared with intoxication tests, because while the blood may be the element examined in the latter test, the alcoholic content of the blood stream varies in a short time due to oxidation, whereas the blood group of a person is constant throughout life.
suit where paternity or identity is at issue."' Taking the test does not invade the right of privacy, 12 nor does it the privilege against self-incrimination even when the specimen is taken under compulsion1 3 In some states the admissibility of test results has been provided by statute.' 4 In others, the courts have exercised their discretion in admitting the results of scientifically valid tests in evidence.' 5 The federal courts allow the test on the basis of Rule 35(a) of the Federal Rules of Civil Procedure.' 6 It has been recognized that the defendant has a right which cannot be denied when the test is provided by statute,"1 and a New York court has held that if the defendant is financially unable to pay for the test it must be performed at the county's expense.' 8 While admission either by statute or judicial discretion is a step forward, the statutory method is to be preferred because it gives a definite right to the defendant, and can specifically restrict the admission of the results to cases where non-paternity is established.
The Wisconsin statute, drafted by the late Dean Wigmore, is an excellent example of the provisions which a statute should include. It provides:
Evidence: blood tests. Whenever it shall be relevant to the prosecution or the defense in an illegitimacy action, the trial court, by order, may direct that the complainant, her child and the defendant submit to one or more blood tests to determine whether or not the defendant Cal. 1953 ) (blood sample taken while unconscious and used in evidence to prove intoxication). In some states the paternity proceeding is a quasi-criminal action. But even so, it is difficult to see how the objection based on the privilege against self-incrimination can prevail since it is the complaining party that is being forced to submit to the test.
14. At the present time, nine states have statutes authorizing their courts to order a blood test ME. REV §166.105, 325.23 (1951) . In its 1953 session the Illinois legislature passed the following bill which was vetoed by the governor without explanation: "In civil actions in which the paternity of any person is relevant, the court, by order, may direct such parties to submit to blood grouping tests. These tests are to be made by blood test experts and their testimony is admissible in the trial of these issues. The presumption of legitimacy of a child born during wedlock is overcome if the court finds that the conclusions of all the experts, as disclosed by the evidence based upon the tests, show that the husband is not the father of the child." 20 Legislative Synopsis and Digest 33 (1953 [Vol. 44
can be excluded as being the father of the child. The result of the test shall be receivable in evidence but only in cases where definite exclusion is established. The test shall be made by a duly qualified physician or physicians, or by another duly qualified person, or persons, not to exceed three, to be appointed by the court and to be paid by the county. Such experts shall be subject to cross-examination by both parties after the court has caused them to disclose their findings to the court or to the court and jury. Whenever the court orders such blood tests to be taken and one of the parties shall refuse to submit to such test, such fact shall be disclosed upon the trial unless good cause is shown to the contrary.
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While the Wisconsin statute is more comprehensive than those of other states, there are several improvements which could be made. The expert's qualifications should be made explicit by requiring training and experience in blood group testing; tests should be made independently by two persons; the court should be given the right to enforce its order with the contempt power; and coverage should include criminal cases as well as civil. 20 The policy followed by New York of having the parties (or the court if the statute is similar to Wisconsin's) choose the physicians to perform the test from a list of qualified experts drawn up by the local Academy of Medicine, is advantageous. A list compiled by the American Association of Immunologists however, would have the added advantage of including all other qualified experts in the field and not just medical men. The Uniform Act on Blood Tests to Determine Paternity, approved by the American Bar Association in 1952, offers these further improvements: if the experts disagree the results are to be submitted with all the evidence in the case; if there is a possibility of paternity, the court is to use its discretion in admitting the results;21 if the result is negative, it is conclusive of the case, overcoming the presumption of legitimacy.
California has a long history of refusing to recognize the test as con- 
§166.105 (1951).
The advantages which this statute offers include: provision for the appointment of examiners by the court and their compensation by the county, thereby removing the partisan interest of the expert; admission of the results only when exclusion is established, preventing jury prejudice when the results show the defendant could be, but is not necessarily, the father; direction of disclosure at the trial of a refusal to submit to the test; and permission for any qualified person to make the test rather than restriction to physicians. It should be noted that the Illinois bill would permit the test to be made by "blood test experts". It also goes a step further than the Wisconsin statute in expressly providing that the presumption against legitimacy may be overcome by an exclusion. Note 23 supra. 578 (1937) . Blood grouping tests may be used to match accused's blood with stains on his clothing claimed to be his own. The grouping test is capable of being performed on specimens of dried blood, seminal fluid or stains, and saliva.
Muehlberger and Inbau, The Scientific and Legal Atpplication of Blood Grouping
21. This suggestion is expressly against what the statutes now provide, but it can be justified. The Rh-hr system contains certain rare blood types which, for practical purposes, could prove paternity. If an alleged father is one of these types, the possibility is very small that any other person is the father. Since the possibility varies with the rarity of the type, the court would be allowed to use its discretion in admitting such results.
22. In Arais v. Kalensnikoff, 10 Cal.2d 428, 74 P.2d 1043 (1937) , a seventy year old man, who as testimony brought out was impotent, was excluded from paternity by a blood grouping test. Nevertheless, the Supreme Court, reversing the Appellate court, 67 P.2d 1059 (1937) , allowed the verdict of the jury to override this evidence relying on a statute prohibiting conclusive evidence. CAL.-CODE CIV. PRO. §1978. The Supreme Court ignored the provisions allowing the courts to take notice of facts concerning laws of nature and to both bastardy and divorce actions. 23 The Maine Supreme Court became the first state court of last resort to hold the test conclusive, pointing out that if the jury could disregard the scientific results, legislation providing for the test would have little practical effect.
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From the California cases, and others refusing to hold blood tests conclusive, it would appear that the purpose of the law in paternity proceedings is not to find the actual father but to permit the jury to consider the wealth of the defendant, the situation of the mother, and the plight of the child. This position can be supported only by permitting the welfare of the child to be the sole consideration. 25 The purpose in this area of the law must be to hold the father, and only the father, liable for support of his child. While concern for the child's welfare is admirable, if the father is unavailable, or the mother cannot name the true father, the state should perhaps undertake to support the child. In any event, the mother must be prevented from bringing charges set aside findings contrary to scientific fact. The decision in Arais v. Kalensnikoff was followed in Berry v. Chaplin, 74 Cal. App.2d 652, 169 P.2d 442 (1946) where the appellate court affirmed a trial court verdict in favor of the plaintiff in spite of the unanimous report of exclusion by blood tests performed by three physicians. The verdict in this case led to a statement by the Boston Herald on April 19, 1945 to the effect that: "Unless the verdict is upset, California has in effect decided that black is white, two and two are five and up is down. 797 (Dom. Rel. Ct. N.Y. 1947 ) (divorce granted on basis of exclusion by Rh-hr test). As can be seen, these New York cases permit the blood test to overcome the presumption of legitimacy. This result is justified since the presumption is an artificial rule of evidence established to cover the cases in which doubt is shown as to paternity. But the blood test leaves no doubt, and if the husband is excluded from being the father by the blood test, the child is not legitimate. Regarding the conclusive use of the test in New York, Schatkin observes that the Court of Special Sessions has not granted one filiation order where a man has been excluded by the test. SCHATKIN, op. cit. supra note 4 at 174-5. In cases where exclusion does result, women generally confess to other indiscretions. In actual practice, the tests excluded 18 out of 100 accused. Since the test will exclude 55 out of every 100 false accusations, this establishes that 18/55 or aDnroximately 1/3 of the charges brought are false. Schatkin, Paternity Proceedings: 4 Changing Concept, 42 J. CRIM. L. & CRIMINO'0GY 821 (1952) . The Court of Appeals, the highest New York court, has not had occasion to consider the problem.
New Jersey, following the holdings in New York, also permits an exclusion to be conclusive of the paternity issue. Ross v. Marx, 21 N.J. Super 95, 90 A.2d 545 (1952 Dom. Rel. Ct. N.Y. 1947) , solved this problem of the child's welfare by requiring the husband to support his wife even though it was shown that he was not the father because he knew she was pregnant when he married her. This reasoning is not particularly impressive, but the court was at least honest in basing its decision on the likelihood of the wife's becoming a public charge and not on the ground that the husband was the father.
[Vol. 44 against any man she may choose, if injustice 26 and blackmail 27 are to be avoided. By following this purpose, the moral problem is also placed in a truer perspective.
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To put this policy into effect, the blood test would be used to show conclusively that a defendant could not be the father of the. plaintiff's child. A suit against a man who is not the father would be dismissed;29 a husband suing for a divorce on the basis of contested paternity would be granted a decree since the exclusion of him as the father would prove adultery.
30
On accepting the test as conclusive, the jury still must determine if the test was carried out correctly.
3 ' The jury may also be needed where no exclusion is established, for in these cases a trial would take place with the jury as finders of fact.
Confidence in the courts has been somewhat shaken by the decisions directly against scientific fact, and lawyers have been openly blamed for the failure to apply the blood grouping test where it could be of aid.
2 In view of this, it is reassuring to find the realistic approach taken in the recent New York ease of Clark v. Rysedorph.
26. Injustice can easily result under the present system in most states of allowing the jury to consider the blood test with the other evidence. If the mother's testimony is convincing enough, nothing can prevent the jury from returning a verdict against an innocent defendant (innocent in the sense that he had no sexual relations at all with the mother).
27. The threat of one of these suits without any assurance of a chance to clear one's name affords an excellent opportunity for blackmail. However, if an innocent person is given the chance to show by means of a blood test that he is not the father of a child and such result were determinative in a paternity proceeding, any attempt at blackmail would have little effect because his innocence could be quickly and surely shown. (And, as stated, the chances of his exclusion are 55 out of 100.)
28. It may seem to the jury, from the mother's testimony, that the act resulting in the birth of the child was her one indiscretion. If such were true, there may be a strong reason for allowing the jury to dispose of the case on the basis of its sympathy and other emotional considerations. But the moral picture is seldom this clear. As noted previously, women, on being confronted with results of exclusion of a named father knowing these results to be conclusive, generally admit, or remember another man who could also have been the father. Thus, a result of exclusion shows one of two things: the mother has been promiscuous, at least to the extent of intercourse with two men; or, if she has not been promiscuous but has limited her relations to the actual father, she is knowingly accusing an entirely innocent man. In either case, the moral balance swings in favor of the defendant. There need be no fear that the mother has been taken advantage of by allowing the blood test to conclusively exclude a named father.
29. While deterring fornication should not be the primary aim of this area of the law, as a corollary result of some other purpose, it is not objectionable. By dismissing suits against excluded defendants, the state need not fear its having to underwrite unrestrained fornication. This approach does retain very real deterrents, first in the possibility of the male actually being the father, and second in the blood test not excluding him thus subjecting him to a trial.
30. Assuming, of course, that adultery is a ground for divorce. This seems a harsh result when the child's welfare is weighed apart from any other factors, but if the trial were an ordinary adultery trial, and adultery were proven, a divorce would be granted. When a husband has not only proved adultery, but also that he would be supporting a child that is not his, the reasons for granting the decree become even more impressive.
31. Presumably, qualification of expert witnesses would be determined by the court. Boyd, op. cit. supra note 4, at 206-7, sets forth the information that should be presented to demonstrate that the expert is qualified and that the test was carried out correctly. If the result is doubted, the samples of blood may be saved since the test is always reproducible, in the courtroom if necessary. 
